UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF MARYLAND
at Greenbelt

I N RE:
SYLVI A VI OLA YOUNG : CASE NO. 98-1-7615-DK

CHAPTER 13
Debt or (s).

VEMORANDUM OPI1 NI ON

The United States Trustee filed a notion to disgorge
attorney’s fees paid to Robert J. Haeger, Esquire, as attorney
for the debtor in this chapter 13 case. Subsequently, attorney
Haeger filed a final fee application in this case for
additional fees. An objection to the final fee application was
filed by the debtor through debtor’s current attorney, Diana
Theol ogou, Esquire. Both of these matters were heard by the
court at an evidentiary hearing on April 15, 2002. At that
heari ng, attorney Haeger withdrew the final application for
conpensation and the court, for the reasons set forth on the
record, denied the United States Trustee's notion for
di sgor genent .

An Order denying nmotion for disgorgenment was entered on
May 1, 2002. On Monday, May 13, 2002, the United States
Trustee filed a notion for reconsideration of the Order denying

notion for disgorgenment. A response opposing the notion for



reconsi deration has been filed by attorney Haeger.

The court finds that a hearing would not aid in the
deci sion of the notion for reconsideration. The nmotion shal
be consi dered pursuant to Federal Rule of Bankruptcy Procedure
9023, ! incorporating Federal Rule of Civil Procedure 59. For
the reasons set forth herein below, the notion for
reconsi deration shall be denied. To the extent the concl usions
set forth herein revise, augnent, or clarify the oral findings
and concl usions set forth by the court on the record on Apri
15, 2002, said revisions further support the denial of the
noti on for disgorgenent.

Al t hough Rul e 59(e) does not set forth a standard
to be applied when considering a notion to alter or
amend, the United States Court of Appeals for the Fourth
Circuit has recognized the followi ng three grounds for
amendi ng a judgnment pursuant to Rule 59(e): “(1) to
accommodat e an intervening change in controlling |aw, (2)
to account for new evidence not available at trial; or
(3) to correct a clear error of law or prevent manifest

injustice.” Collison v. International Chem cal Wrkers

1

Hereafter, all references to Rules are to the Federal
Rul es of Bankruptcy Procedure unl ess otherw se noted.



Union, 34 F.3d 233, 236 (4th Cir. 1994)(quoting

Hut chi nson v. Staton, 994 F.2d 1076, 1081 (4th Cir.

1993)).

The motion for reconsideration raises two issues that
the United States Trustee asserts require this court to amend
its Order denying the motion for disgorgenent. The United
States Trustee argues that a formal application for

conpensation was required to be filed by attorney Haeger and

t he absence of such filing is fatal to the allowance of
attorney’s fees. In other words, the United States Trustee
argues that until attorney Haeger files such an application,

his fee should be deni ed.

Secondly, the United States Trustee argues that the
court msconstrued the evidence at the hearing and did not
enforce a contractual provision for a “discount” of $600. 00,
that the United States Trustee asserts was proven by the
evi dence.

The search for a workable and | egitimate procedure for
al l owance and review of attorney’ s fees for counsel to the
debtor in a chapter 13 case has been the subject of a nunmber of
opinions in other courts as commented upon hereinafter. Unlike

a debtor in a chapter 11 case, the chapter 13 debtor does not



stand in the shoes of a trustee.? Consequently, the attorney
for the debtor is not enployed as counsel to the trustee

adm nistering the estate. The enploynment of debtor’s counsel
is not subject to prior approval pursuant to 11 U S.C. § 327,83
and conpensation by the estate is not authorized under Section

331 or Section 330(a)(1l).4 However, Section 330(a)(4)(B)

2

While 11 U.S.C. 8 1107(a) provides that a debtor-in-
possession in chapter 11 shall have virtually all of the
rights of a Trustee and shall performall the function duty
and duties of the Trustee (with limted exception), 11 U S. C
8§ 1303 grants very limted rights and powers of a Trustee to
the chapter 13 debtor. See e.qg., The Travelers Indemity
Conmpany of Illinois, Inc. et al. v. Griner (In re
Giner), 240 B.R 432, 436 (Bankr. S.D. Ala. 1999)

(“[T] he Bankruptcy Code did not make chapter 13 cases
exactly |like chapter 11 cases. Section 1107 gives a
chapter 11 debtor the powers of a chapter 7 trustee,

i ncluding the power to ‘collect and reduce to noney the
property of the estate.” There is no parallel provision
in chapter 13.”7). See also Keith M Lundin, Chapter 13
Bankruptcy, 3d Ed., 8§ 40-5 (2000 & Supp. 2002)

(“[ Section 1303] gives the Chapter 13 debtor exclusive
ri ghts and powers to use, sell and | ease property of the
estate under 8§ 363. This section may be nore inportant
for what it doesn’t say — it does not reference any

ot her section of the Bankruptcy Code that woul d be

avai lable to a trustee under Chapter 7 or to a debtor-

i n- possessi on under Chapter 11.7)

3

Hereafter, all code sections refer to the United States
Bankruptcy Code found at Title 11 of the United States
Code unl ess ot herw se not ed.

4 Section 331 provides:

[ A] debtor’s attorney, or any professional
person enmpl oyed under section 327 or 1103 of
this title may apply to the court not nore than
once every 120 days after an order for relief

- 4 -



provi des:

In a chapter 12 or chapter 13 case in which
t he debtor is an individual, the court may
al | ow reasonabl e conpensation to the
debtor’s attorney for representing the
interests of the debtor in connection wth

t he bankruptcy case based on a consideration
of the benefit and necessity of such
services to the debtor and the other factors
set forth in this section.

11 U.S.C. § 330(a)(4)(B).

Section 503(b) further states that conpensation and
rei mbur sement awar ded under Section 330(a) shall be allowed as
an adm ni strative expense. Thus, where conpensation is
approved to debtor’s attorney in a chapter 13 case, pursuant to

Section 330(a)(4)(B), that conpensation may be paid through the

in a case under this title, or nore often if
the court permts, for such conpensation for
services rendered before the date of such an
application or reinbursenent for expenses
i ncurred before such date as is provided under
section 330 of this title. After notice and a
hearing, the court may allow and di shurse to
such applicant such conpensati on or
rei mbursenment.
11 U.S.C. 8§ 331 (in part).
Section 330(a) (1) provides:
After notice to the parties in interest and the
United States Trustee and a hearing and subj ect
to sections 326, 328, and 329, the court nmay
award to a . . . a professional person enpl oyed
under section 327 or 1103--
(A) reasonabl e conpensation for actual
necessary services rendered by the .
attorney; and
(B) reinbursenment for actual, necessary expenses.
11 U.S.C. 8 331(a)(1l) (in part).
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pl an of reorganization.

Courts have struggled with the question of what
procedure is required for this result. NMst chapter 13 cases
i nvol ve rel atively nodest fees and, at least in this district,
there is an overwhel m ng nunber of cases. A |large percentage

of these cases involve counsel being paid a flat fee for work

in the case related to filing of the case and to confirmation
of the plan. 1In sonme cases the entire fee is collected by
counsel before the filing of the petition, while in other cases
counsel are willing to begin the work upon a partial paynent

with the remaining unpaid portion of the flat fee to be
i ncluded as a di sbursenent under the plan.

Rul e 2016(b) requires that counsel for the debtor nust
file and transmt to the United States Trustee, a disclosure of

conpensation as required by Section 329.° Rule 2016(b) further

5> Section 329(a) requires:
Any attorney representing a debtor in a case
under this title, or in connection with such a
case, whether or not such attorney applies for
conpensation under this title, shall file with
the court a statenent of the conpensation paid
or agreed to be paid, if such paynment or
agreenent was made after one year before the
date of the filing of the petition, for
services rendered or to be rendered in
contenplation of or in connection with the
case by such attorney, and the source of such
conpensati on.
11 U.S.C. §8 329(a). Local Bankruptcy Rule 2016-1(b) requires
t he conpensation disclosure statenment be filed with the
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requires that a supplenental statenent shall be filed and
transmtted to the United States Trustee within 15 days after
any paynent or agreenent not previously disclosed. In nost
cases where counsel for the debtor is charging a flat fee, the
di scl osure statenment required by Rule 2016(b) is the only
docurment filed in the case concerning debtor’s counsel’s fee,
ot her than a provision for paynent in the plan of
reorgani zation. In nost such plans the reference in the plan
is often “generic” |language to the effect that the chapter 13
Trustee shall disburse the unpaid bal ance of attorney' s fee
owed to counsel for the debtor. Reportedly, sone chapter 13
Trustees have “required” that attorneys seeking to be paid the
bal ance of a flat fee by distributions under a plan nust file a
proof of claimfor such unpaid bal ance.®

In the instant case, attorney Haeger filed a Rule
2016(b) disclosure of conpensation at the outset of the case
di sclosing that his fee arrangenent with the debtor was based
upon an hourly charge and not a flat fee. Subsequently, the
debtor filed an amended plan of reorgani zation which provided

in part:

petition comencing the bankruptcy case.
6

For reasons di scussed hereinafter there appears to be no
| egal support for such a requirenent.
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Debtor shall pay in full, in deferred cash

paynents, all allowed clains entitled to

priority under 11 U. S.C. >[sic] 507,

including . . .

Attorney’s fees to be paid through

the Plan: $2,250.00. . . . The Trustee shal

satisfy the allowed claimof debtor’s

counsel, if any, before any other

di stribution is made under the Pl an.

Debtor’s Amended Chapter 13 Pl an, Decenber 2, 1998, at 1

3. The plan was served on, inter alia, the chapter 13 Trustee
and the United States Trustee. No objection to this provision
I n the proposed plan was made by any party and the plan was
confirmed after a hearing held on Decenmber 8, 1998.

After distributions were made by the chapter 13 Trustee
to attorney Haeger in conformty with the confirned plan, the
United States Trustee brought his notion to disgorge fees. The
United States Trustee’s notion for disgorgenent asserted that
attorney Haeger had failed to file a formal application for
al  owance of conpensation and that the fees were higher than
reasonabl e.

Rul e 2016(a) requires that any entity seeking
conpensation for services or reinbursenment of expenses fromthe
estate in bankruptcy shall file an application setting forth a
detail ed statenent of services rendered, tine expended and

expenses incurred as well as the ampunts requested. On its

face this Rule would appear to apply across the board,



i ncluding to the unpaid balance of flat fees disclosed at the
outset of a nmultitude of cases. This has not been the practice
in this district. Instead, some standing chapter 13 Trustees
have required debtors’ attorneys to file proofs of claim
asserting a “clainmt for the unpaid bal ance of the fee, as a
prerequisite to distribution fromthe plan.

The court can find no basis for the use of a proof of
claimto assert what is a post-petition debt for post-petition
attorneys’ fees. A creditor asserts a pre-petition claim
by the filing of a proof of claim 11 U S.C. 8§ 501(a).
Pursuant to Section 502(a), a proof of claimis deened
al l owed unless a party in interest files an objection.

In contrast, allowance of adm nistrative expenses
is governed by Section 503(a) which provides that “[a]n
entity may tinely file a request for paynent of an
adm nistrative expense. . . .” Subsection (b) provides
that the court shall allow adm nistrative expenses as
described therein “[a]fter notice and a hearing.”

Mor eover, Rule 1019(6) regarding the filing of requests
for paynment of adm nistrative clainms in converted cases,
| ends sonme insight into the process. The Notes of the
Advi sory Committee on 1999 anendnents to that Rule

provide in part:



Note to Subdivision (6). Subdivision (6) is
amended to provide that a hol der of an
adm ni strative expense claimincurred after
the comencenent of the case, but before
conversion to chapter 7, is required to file
a request for paynment under 8§ 503(a) within
atime fixed by the court, rather than a
proof of claimunder 8 501 and Rul es
3001(a)-(d) and 3002.

11 U.S.C. 8 1019 advisory conmttee s note.

The court notes that while arguing that Rule 2016(a)
absolutely applies to the instant case, it does not appear that
the United States Trustee is asserting that a formal fee
application should be required in all cases involving unpaid
flat fee balances. The United States Trustee points to
practices in other courts where |local rules dispense with
application requirenents for flat fees bel ow set anmpunts.”’

In dealing with this question, other courts have adopted

| ocal practices whereby fee applications pursuant to Rule

7

In his Menorandum the United States Trustee notes
(seem ngly with approval) the practices of the bankruptcy
courts in the Central District of California and the Northern
District of Georgia, which courts allow attorneys to forego
filing a formal fee application under Rule 2016(a) when the
flat fee charged is | ess than a pre-set threshol d.

VWile permtting attorneys obtaining a flat fee bel ow

a threshold level to proceed without filing a fornal
application for allowance, the Guidelines of the United
St at es Bankruptcy Court for the Central District of
California require that counsel file a “Rights and
Responsibilities Agreenment...” which contains certain
detail ed specific undertakings by client and by counsel.
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2016(a) are not required unless the fee charged will exceed an
anount al ready determ ned as a reasonabl e amobunt by the court
or upon objection by another party. For exanple, the case of

In re Pedersen, 229 B.R 445, 447-449 (Bankr. E.D. Ca. 1999)82

describes the practice in the Eastern District of California
where the court has passed a General Order providing a
“streaml i ned” procedure for attorneys’ fees in chapter 13
cases. The General Order provides, inter alia, that an
attorney seeking paynent in excess of the ambunt set by the
court (in 1999 that anount was $1, 750.00 for a non-business
case), may file a notion requesting additional fees. 1d. at
448.° | n addition, upon an objection by an interested party to
the fees sought by an attorney in the case, the attorney woul d
be required to file and serve a fee application required by
Rul e 2016(a). 1d.

Al t hough the facts of the instant case arise in the
absence of such court guidelines or general orders, this court

finds that the purposes of Rule 2016(a) are satisfied w thout

8
The Pedersen court also included references to other courts
whi ch have adopted simlar practices. 1d. at 448.
9

However, much like the guidelines in the Central District of
California, the General Order also requires counsel to
satisfy detail ed standards of performance.
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the filing of a separate docunment entitled application for
conpensation, where the fee is a flat fee, and is fully
di scl osed by the original Rule 2016(b) disclosure. For
exanple, if an attorney discloses that the fee is $1,200.00 for
filing the petition, plan and other required docunents and for
representing the debtor at the section 341 neeting and hearing
upon confirmation, but that additional fees will be charged to
undertake or defend contested matters, and further discloses
t hat $650.00 of the flat fee has been received |l eaving a
remai ni ng bal ance of $550.00 to be paid, this court will not
require a separate application for the $550. 00 bal ance. If no
party in interest (including the chapter 13 Trustee and United
States Trustee) objects to the allowance of the fee and a plan
is confirmed that provides for distribution to pay the bal ance
due to debtor’s attorney, the chapter 13 Trustee is authorized
to make that disbursenment.

To require a separate application under the
circunmst ances described in the precedi ng paragraph woul d
el evate form over substance and burden thousands of case files

wi t hout useful purpose. Where the fee is a set anount (“fl at

10

The deci sion herein does not foreclose any different
procedural requirenents that may in the future be adopted by
the United States Bankruptcy Court for the District of
Mar yl and.
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fee”) and the exact anount of the fee, the work to be done for
that fee, and the exact anount of the bal ance of that fee to be
pai d post-petition are all set forth in the Rule 2016(b)
di sclosure, all of the information necessary for the court and
parties in interest to initially review the fee are reveal ed.
A redundant paper with the title of “application” is not
required.

However, if the fee is not entirely a flat fee, but
rat her has any hourly rate or unliquidated feature, a formal
application under Rule 2016(a) is required as a prerequisite to
al l owance as an adninistrative expense that can be distributed
under a plan. Also, in a flat fee case, if counsel does work
outside the scope of the flat fee and seeks additi onal
conpensation fromthe estate,!! an application nmust be filed
seeki ng court approval of the additional fee.

Not wi t hst andi ng the requirenents set forth hereinabove,

11

Because property of the estate includes post-petition
earni ngs of the debtor in a Chapter 13 case, paynent of
additional fees by the debtor is not outside the Rule
requirenent. 11 U S.C. 11 U S.C. § 1306(a)(2) (“Property
of the estate includes, in addition to the property
specified in section 541 of this title. (2) earnings
from services perfornmed by the debtor after the
commencenent of the case . . . .”). See also In re
Courtois, 222 B.R 491, 493 n.2 (Bankr. D. M. 1998)
(“Debtor's earnings, wages, and conpensation are
property of the Chapter 13 bankruptcy estate”).

- 13 -



the United States Trustee’'s demand that attorney Haeger file an
application for allowance of fees in this case is rejected as
cause to reconsider and vacate this court’s Order denying the
United States Trustee’'s notion to disgorge. To require a
separate application at this point in the jurisprudence of this
case woul d be an unnecessary redundancy. The anount of the fee
charged by attorney Haeger has been known to the United States
Trustee since service of the plan of reorganization containing
t he specific provision for paynment of the remaining bal ance
owed. The United States Trustee did not object to confirmation
but filed his nmotion to disgorge after confirmation of that

pl an.

At the evidentiary hearing upon the United States
Trustee’s notion to di sgorge, attorney Haeger introduced 73
exhibits including a detail ed break down of the time spent by
attorney Haeger on this case and the basis for the charge of
the fee. A subsequent separate application for allowance woul d
simply summari ze the detailed information already a matter of
record in this case.

The United States Trustee al so argues that the
application is necessary because the United States Trustee did
not have the opportunity to review the information introduced

into evidence, prior to the hearing. It appears the United
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States Trustee is arguing that an application is now necessary
to retroactively cure what is now asserted to be surprise at
the hearing. No issue of surprise was raised by the United
States Trustee at the hearing. The United States Trustee had
t he opportunity to undertake discovery prior to the evidentiary
heari ng'? and could have | earned of all of the information that
was i ntroduced into evidence in opposition to United States
Trustee’s nmotion to disgorge. 3

In addition, the confirmation of the plan, in which a
specific amunt of disbursenent to counsel for the debtor as
attorney’s fees was required, acted as a final adjudication of
the matters set forth in the plan. 11 U.S.C. 8§ 1327(a) (“The
provi sions of a confirnmed plan bind the debtor and each
creditor, whether or not the claimof such creditor is provided
for by the plan, and whether or not such creditor has objected

to, has accepted, or has rejected the plan”’); In re Hallmark,

224 B.R. 192 (Bankr. C.D. Ca. 1998) (ruling that despite
subsequent application and approval of attorney’s fees by

debtor’s counsel, he was not entitled to distributions under

12

See Rule 9014 and its reference to, inter alia, Rules 7026
and 7028-7036.

13

The hearing was conducted six nonths and ten days after the
filing of the notion to disgorge.
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t he plan where terns of plan provided that paynent of

attorneys’ fees would be $0.00). See also In re Varat

Enterprises, Inc., 81 F.3d 1310 (4th Cir. 1996) (holding in

chapter 11 case that order confirm ng plan was res judicata on
the issue of attorney’s fees provided for in the debtor’s
plan). The plan did not contain generic |anguage sinply
providi ng that the chapter 13 Trustee pay all owed fees of
counsel for the debtor, as an adm nistrative expense. |nstead
the plan set forth the specific amunt of the paynent to
debtor’s counsel to be made by the chapter 13 Trustee as a

di sbursenent under the plan.

Matters determ ned by confirmation are res judi cata and
cannot be relitigated, except where a separate adversari al
proceeding is required to acconplish the acts set forth in the
plan. The requirenment for a separate adversarial proceeding

was articulated in Cen-Pen Corp. v. Hanson, 58 F.2d 89 (4th

Cir. 1995). In the recent case of Banks v. Sallie Mae Svg.

Corp. (In re Banks), 299 F.3d 296, 301-303 (4th Cir. 2002), the

court applied the requirenent, ruling that confirmation of
debtor’s chapter 13 plan providing a discharge of post-petition
I nterest paynents on student |oan obligation was not entitled
to preclusive effect. Nondischargeability of student |oans is

nore properly the subject of an adversary proceedi ng by which
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| ender woul d receive “service” as opposed to | ess fornal

“notice”. |d. See al so Piednont Trust Bank v. Linkous (In re

Li nkous), 990 F.2d 160, 162 (4th Cir.1993) (finding that
confirmed plan was not preclusive as to an objection to claim
contai ned therein, w thout sufficient and clear notice to
claimant of the intent to determ ne claimduring confirmation
process).

The United States Trustee argues that the allowance of
conpensation is such an adversarial proceeding and cannot be
determ ned solely by confirmation and thus is not precluded by
t he doctrine of res judicata. This court nust disagree.

The al |l owance of conpensation pursuant to Section
330(a) is an admnistrative procedure unless contested. Unlike
the actions enunerated in the above-cited cases that seek to
alter or nullify established rights of specific targeted
parties, the allowance of fee does not fall within the category
of acts requiring a separate adversarial proceeding.
Consequently, the doctrine of res judicata applies to the
provi sion for specific attorney’s fees set forth in the chapter
13 pl an.

Even if res judicata did not apply and this court were
to review the fee on the basis of reasonabl eness, under

Sections 329 and 330(a)(4)(B), for the reasons set forth on the
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record in deciding the United States Trustee’s notion to

di sgorge, the court determ ned that the fee was reasonabl e.
The United States Trustee’'s argunent in its notion for
reconsideration is that the court erred in this determ nation
by not inposing a $600.00 discount. The United States Trustee
Is sinmply incorrect, based upon the evidence presented.

The discount that the United States Trustee argues
shoul d have been found applicable to the attorney' s fee cl ai ned
by attorney Haeger was the subject of scant evidence. When
asked by the United States Trustee's counsel, “[D]id M. Haeger
represent that you would get any special price being referred
fromthis nortgage assistance progran?”, the debtor responded
“ he said there was a discount, that he always gives people
who conmes [sic] to those associations a discount. | can’'t
remenber how much it was.” (Tr., April 15, 2002, at 52:25 -
53:5). Thereafter, counsel for the United States Trustee
referred the debtor to Respondent’s Exhibit 7 which the debtor
acknow edged was the fee agreenent that the debtor had signed
at attorney Haeger’'s office. A review of Respondent’s Exhibit
7 reveals that there is no reference to a discount.

Furthernore, as testified to by attorney Haeger and
reflected in Respondent’s Exhibit 13, attorney Haeger

denonstrated that the tine spent on the case was significantly
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in excess of the fees requested and allowed by this court in
the Order denying the United States Trustee's notion to

di sgorge. Apparently, the United States Trustee in his notion
for reconsideration now argues that in addition to the

di scounts denonstrated by Exhibit 13, the Respondent was
obligated to add another $600.00 discount to the discretionary
di scounts which already exceed $600.00. Sinply put, the

evi dence does not support the United States Trustee’'s position
in this regard.

The |l engthy testinony of attorney Haeger, and the
detailed exhibits admtted into evidence in this matter support
t he reasonabl eness of the total amount of $3,100.00 received by
attorney Haeger. The United States Trustee's notion fails to
point to credible evidence that denonstrates that the court
erred in this concl usion.

In summation, an application for allowance of fees is
requi red pursuant to Rule 2016(a) in a chapter 13 case for any
post-petition fee sought, other than a flat fee fully disclosed
in the Rule 2016(b) statement filed at the outset of the case.
However in this case, where the fee was approved by
confirmation of a plan containing specific |language as to the
fee and its ampunt and a subsequent full evidentiary hearing to

determ ne the reasonabl eness of the fee has been conducted, the
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absence of an application does not constitute grounds for an
alteration, anmendnment or rehearing. Where the plan attenpts to
set a specific fee, if the Trustee or any party-in-interest

w shes to prevent confirmation of the plan fromacting as a

bi ndi ng determ nation as to the anount of fees, an objection to
confirmation should be filed.?

In the alternative, upon review of the questioned fee at
the evidentiary hearing upon the United States Trustee’s notion
to disgorge, for the reasons set forth on the record the court
concluded that the fee herein was reasonable. The United
States Trustee’ s argunment that the court erred in that
determ nation is found without nerit, as the evidence supports
the court’s finding.

For the reasons set forth hereinabove, the United States
Trustee’s Motion to Reconsider this court’s Order Denying
United States Trustee’'s Mdtion to Disgorge will be denied. A

separate Order in conformity with this opinion will be entered.

DATED:

DUNCAN W KEIR
United States Bankruptcy Judge

14

That objection could include the failure to file an
application for allowance where the fee is other than an
initially disclosed flat fee.
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CcC:

Debt or

Di ana Theol ogou, Esg.
Chapter 13 Trustee
U.S. Trustee

Robert J. Haeger, Esq.

for the District of Maryl and



